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OPINION

"Forum of Regulators ‘
Through Central Eiectncrty Regu!atory Commrssron ... QuerisVEx-parte

1. The Quenst has sought my opmron on the rnterpretatron of the proviso to
o sectlon 86(1)(a) of the Electncrty Act 2003 (the “Act")

2. Seotron 86 of the act Iays down the functions of the State Commrssron Sectron '
| 386(1)(3) reads as follows

g6, (1 ) The State Commtssron shall drscharge the following
functions, namely:-

’A" (a) Determine the tanff for generatnon supply, transmrssron and
wheeling of electricity, wholesale bulk or retail, as the case may
be, wrthm the State; :

‘Prowdmg that where open access has been permitted to a

category of consumers under section 42, the State Commission

shall determine only the wheeling charges and surcharge
' thereon if any, for the sald category of consumers;”

3. it appears from the above provrsron that where open access has been
permltted to a category of consumers, the role of the State Commission is only
to determme the wheehng charges and surcharge thereon. Various queries
have been put to me, all concerning a situation where open access has been
permitted to a consumer or a category of consumer. The principal issue is
whether such consumer is then obliged to purchase electricity only through
open access or whether it can choose to purchase electricity from the local
distribution company like any other consumer, that is, whether open access is

“an option or an obligation for the eligible consumer.
Analysis of Relevant Statutory Provisions

4. Sorne further provisions relating to open access may be considered. Under

section 2(47) open access'has been defined as follows:
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‘gi;':':iffzaccordance with the | provrsrons ccntamed in thi iA
o (2) The State Commrssron shall mtroduae open access m such

open ‘access” means the non- drscrrmmatory provrsnon for the

- use of transmrssron lines -or distribution system or associated -

facilities with such lines’ or. -system by any. licensee or consumer

© _or'a person engaged in generation in accordance with the.
- regulatron specrf ed by the Approprrate Commrssron

s, j Section 42 of the’ Act reads as fonows

S (1) it shau be the duty of;a,drstnbunon lrcensee ‘ro deve!op and
- maintain an effcrent co-ordmated and economrcal dlstrrbutron

system in his areaof supply and to supp!y:;_. electncrty m )

10 i’ determining the charges for wheehng, it shall have due regard |
~-to all relevant factors mcludmg such cross subsrdaes and other :

operatlonal constrarnts

N ?Provnded that such open access' shall bé altowed on payment of
. a surcharge in addition to the charges for: wheehng as may be
~determined by the State Commrssron o

v Provrded ‘further that such surcharge shall be utrlrsed to meet the
" ‘requirements of current level of cross’ subsrdy wrthm the area of
- supply of the dlstnbutron licensee: . )

- ‘,Prowded also that such surcharge and cross subsrdles sha!l be

progressrvely reduced in the - manner as may be specrfred by the
State Commission: ‘ : 4

Provided aiso that such surcharge shall not be leviable in case
open access is provided to a person who has established a

" captive generating plant . for carrymg the e!ectncrty to the

destination of his own use:
Provided also that the State Comrission shall, not later than

five years from_ the date of commencement of the Electricity
- (Amendment) Act, 2003, by regulations, provide such open

access to all consumers who require a supply of electricity
where the maximum power to be made available at any time

~ exceeds one megawatt. ,
" (3) Where any person, whose premises are situated within the

area..of supply. of -a distribution licensee, (not being a local

. authority engaged in the business of distribution of electricity :
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. before the appointed date) requires a supply of electricity from a
generating company or any licensee other than such distribution
licensee, such person may, by notice, require the distribution

~licensee for wheeling such .electricity in accordance with

~regulations made by the State Commission and the duties of the

distribution licensee with respect to such supply shall be of a

common carrier prov;dmg non- d|scnmtnatory open access . ‘
6. Sect:on 42-is- the substantwe provxsxon on open access.. Sub-secnon (2) of .

A ; sectlon 42 of the Act prowdes the framework of introduction of open access by
‘ the State Comm»ssxon and the factors and the factors it must bear in mmd while
'mtroducmg open access. It requires the State Commtss;on to specn‘y
regulanons in thns behaff delineating the phases in which, and condmons under

'whlch open access wﬂl be mtroduced fora specmc category of consumers.

7. Sﬁqb*sec;ﬁon (3) of. secﬁon 42 provides that a consumer seeking open access
~ shall give' a ‘notice’ {o the distribution licensee of his area of supply for wheeling

the electriciity contracted by him from a person other than distribution licensee

. ahd in euch circumstances the duties of the distribution licensee shall be_ of a

common carrier providing non-discriminatory open access.
8. Section 49 reads as follows:

Where the Appropriate Commission has allowed open access to
certain consumers under section 42, such consumers,
notwithstanding the provisions contained in clause (d) of sub-

- section (1) of section 62, may enter into an agreement with any
person for supply or purchase of electricity on such terms and
conditions (including tariff) as may be agreed upon by them.

9. This provision stipulates that where Appropriate Commission has allowed open
~ access to certain consumers under section 42 of the Act, such consumers may
enter into an agreement with any person for supply or purchase of electricity.

There would be no determination of tariffs by the Regulatory Commission in

such an event. This is also clear from the Statement of Objects and Reasons of

the Electricity Act, 2003 which provides inter alia that “where there is a direct

commercial relationship between a consumer and a generating company or a
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trader, the price. would not be regulated and only the transmrssron and

wheeling charges wrth surcharge would be regulated" }

.10, - :!n my vrew a plam readrng of the:‘abovecprovrsrons leads to the fo!lowrng' }

R conclusrons

B () ,"Pnor to the enactment of the 2003 Act : there was no concept of Open ,
-access. Al consumers (except those havmg caplwe generatron"_;_ ’

UN
S the f‘ rst trme grvmg ccnsumers the optron to purchase electncrty from a
source other than the local drstrrbutron company The term reaily

- implies non- drscrrmrnatory open access to the drstnbutron network on
; ,payment ofthe wheelrng charges _ui S o

(i) }’h_is option is ‘ayaiiable 'only,to;certain catego‘riesjof'c;’ohsumers.

(iv) The Appropriate Commissxons will have to make Regulatrons deahng |

with open access, how rt is to be sought and provrded etc.

v)  Whenan e!igible consumer desirec to t'akeyopen access, he must notify
C the local distribution company 'a‘(':cordi'ngly In such an event, the State
Commission will have the ;urrsdrctron to determrne wheeling charges

‘but not the electricity pnce “

11. itis clear that open access is a right, or an option given to eligible consumers.
A consumer who is eligible for open. access may for various techno-commercial
reasons choose not to avail of thss facitity and opt instead to purchase
»electncrty from the local cirstnbutron company That option eannot be taken
’away from ‘the consumer Where it chooses to purchase electﬂcrty from the



‘ emwa m
GOPAL SUBRAMANIUM

local dlstrlbulion company, the usual retail tariff as determined by the State

Commission will have to apply.

. Queries ..

13.

14.

- The fi rst query posed lS whether the provaso lo clause (a) of sub~secllon H of .
"sectlon 86 of lhe Act lmplles 1hat the consumers who have been permrtted

_‘person other than the local dlstnbut|on company

In my opmxon there is no’ such mandatory obllgatlon cast by the provrso The

contrary mterpretatlon would force such consumers to lake supply from such

'vother source thereby curtalllng the nght and chorce of such consumers to elther

take open access or take supply from the local dlstnbutson company A

Ecombmed readlng of sectlon 49 sectlon 42 and Sectlon 86(1)(3) makes it

'amply clear that category of consumers havmg open access are not mandated

to take supply from person other than the local dlslnbutlon company. The open
access option, in this context, ‘implies freedom to get supply from a person
other than the distribution licenseeof his area of supply. Section 42 being an
enabling provlsion should not be interpreted to mean that all consumers
satisfying the condition under reguiations must necessarily avail open access.
Sub-section (3) of section 42 of the Act, further makes it clear that consumers
seeking open access can do so-after giving notice. The distribution licensee will
be mandated to provide non-discriminatory access to his network for such
wheeling. As per the provisions of section 43 the distribution licensee is under
an obligation to supply electricity as and when requested to do so, implying that
the option and choices remain open to the consumers.

The second query relates to whether consumers having open access have a
right but not an obligation to take supply of electricity from a person other than
the local distribution company, and when the right to ooen access is not
exercised, whether they could still take supply of electricity from the Distribution
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’véfshcensee of their area of supply by paymg the retarl tanffs determrned by the
S State Commrssrcn under sectron (1) of sectron 86 of the Act

' 15 : The answer to the frrst query would hold good here as well. It wrll remaln open
o to the consumer havrng open access to rnstead take supply of electrrcrty from
if it chooses to do so Further the drstrrbutron

’:'V'f:@the local drstrrbutron company
o ‘lrcensee as per the provrsrons of sectron 43 of the Act is under an obhgatron to

‘k“”'”jﬁ‘supply etectrrcrty ‘nji recervrng a requ"t from the consumer in the area of

s supply The prlce at whrch the electncrty,:has to be supphed wr!l be the retart

o i"{;i‘sftarrtf as determmed by the State Cammrssron

o The thrrd query retates to the word onty appe I ‘ng rn the sard prowso unplyrng

'fthat the State Commrssron rs not to determrne the retarl tarrff for the category of

ff";consumers who have been permltted open access. Woutd it consequently

, : 7. 'ln my view, the provaso has to be read wrth the fundamental obhgatron of the
- jdrstrrbutron company under Sectron 43 to provrde suppty of electricity when
*requested for such supply “As has been stated above, the elrgrbte consumers

in the area of supply have an option to take supply e_rther from the distribution
licensee"or"so’urcesrotherthan the distrtbutton,licenee‘e. Beingeligible to seek

i s’upply of electricity from a source other than the distribution licensee does not

- bar the consumer in the areaof supply to'instead opt to take supply from

distribution licensee and does not relieve the distrtbutio’n licensee of the

‘obligation to supply; '

18. With regard to the fourth query, in my opinion the word “only” appearing in the
 said proviso will haye to be interpreted in the tight of the other provision of the
Act. The correct interp‘retation of the ‘proyiso is that when eligible consumers

. actuatty avail of open access, i.e. they purchase electricity from a source other
than the local drstrrbutron company, wheehng charges alone would be payable
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byvthem to the local distribution company as determined by the Appropriate
Commission. But if they do not wish to take supply through open access they
would still have the choice to take supply from the distribution licensee of iheir
area of supply by paymg the retail tariffs determined by the Comm;ssnon and

the prowso would not come in the way of such determmaﬂon

19. - The ﬁfth query relates to whether the words "no’twithstanding' the 'proyision
contained in clauseV(d) of sub~secti<jh (1) of the section 62, and the WOrdi
“may” appéaring in se‘ctioh 49 imply that retail tariffs under clausé (d) of the
sub—secnon (1) of secnon 62 are to be determmed notwithstanding the fact that
the Appropnate Commission has allowed open access o certasn consumers

underksec‘:no,n 42.

20, in view of the answers to the earlier queries, it follows that the Appropriate
,Commissic‘)n must determine retail tariffs for all categories of consumers,
including those eligibie for open access. However, if such eligible consumers
actually avail of open access, then the tariff determined by the Commission will
not be applicable to them and theif purchase will be governed by the agreed
price as per Section 49. The Commission will only have the jurisdiction to
d.'etermine wheeling charges in such cases. On the other hand, if such eligible
consumers choose not to avail open access and instead procure electricity
from the local distribution company, the retail tariff as determined by the
Commission will apply.

21. I have nothing further to add, at this stage.

June 8, 2010 (GOPAL SUBRAMANIUM)
New Delhi



